
Moreover, the collocation issue has already been beaten

to death. This commission has consistently held'" that its

"two-mile, price parity rule" obviates the need for a

competing ESP to have a physical presenee in the BOCs'

central offices.~ Additionally, the Georqia PSC, in an

order subsequent to the Georgia Meporycall O~der,

n See,~, computer ·III, 104 FCC2d at 1037, '151;
BOC ONA Qrder, 4 FCC Red 1, at ! 181-83. Even where this
Commission initially adopted a mandatory physical
collocation policy in the Expanded IAtarconnectioo
proceedinq, it recoqnized that such a requirement was not
necessary to achieve technical comparability between a LEe's
and its competitors' enhanced services:

We found (in the <;AGuter III and 9D!U1
Network Architecture proceedinqs] tha~

voluntary SOC use of price parity rules,
a form of virtual collocation, fully
addressed the C01Ipetitive needs
demonstrated by enhanced service
providers. . • • [T]he enhanced service
equipment at issue in Computer III could
readily be located outside the LEe
central office and achieve technical
comparability with LEe enhanced service
equipment located inside the central
office.

EXDIDIIId. Interconnection With LaMI Telephone COPlPan~

FAcilities, 7 FCC Red 7369, at n.93 (1992), rBc9n~, 8 FCC
Red. 127 (1992), vacated in part and rlJllMd.ed sub nC'lll. D!lll
Atlantic v. FCC, 24 F.3d 1441 (D.C. eire 1994).

U This probably explains why the COmmission, when
alluainq in the Notice to the Georqia PSC's decision,
refrained froa acknowledqinq that the collocation issue was
amen; those addressed in that decision. ~, Notice at ,
38.
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specifically declined to adopt a collocation requirement as

a cOIlponent of its working definitioD of aNA. 55

Thus, any reliance on the Georgia Memorycall Orderls

"findinq" of discrimination in BellSouth's not permittinq

others to collocate in its central offices is seriously

misplaced.

c. The "Timinq of UnbUndling" Issue

Like the two issues aJxIve, the ..timing of unbundlinqlt

finding is unsupported by a fair reading of the record in

the Georgia proceeding. '!'he "finding" is based on the

application of a previously unarticulated service

availability expectation, a mischaracterization of testimony

from the hearing, and a misapplication of the FCC'S eEl and

aNA unbundling requirements. Thus, like the two issues

before it, this "finding" provides no evidence of access

discrimination by BellSouth in its Meaorycall service

introduction.

" ~, Reyiew of Open Network Architecture (ONA),
Docket No. 4018-U, released sept, 29, 1993:

The ca.alssion is thus satisfied that
the concept of aNA a. reflected in the
aHA model is SUfficient for our
consideration of the tariff before us. .

The record indicates that there are
a number of pending c10ckets now before
the FCC which may result in mandated
interconnection, includinq full
collocation. • .• Expansion of the
definition of ONA should be deferred
penclinq those proceeclinqs.

lsL-, at 4-5.
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First, this I't:inding" was based in part on the same

type of analysis that supported the first "finding" above.

Testimony that unbundled call forwarding features previously

had been requested was viewed as SUfficient to have

obligat~d BellSouth to provide them, without consideration

or whether there was any market demand to support such an

offering_ Not only is this concept untenable as a matter of

pruden~ decisionmaking, but it also was a novel expression

of the PSC's regulatory expectations.

Second, relying on the brief of an opposinq party, the

order misinterprets the testimony of BellSouth's witness,

attributes the distorted m_aning to him, and then criticizes

him for it.~ Thus, BellSouth is castigated for purportedly

viewing ONA only as an obligation to make new unbundled

services available when its own enhanced service uses them.

When placed in its proper context, however, it is clear that

the BellSouth witness's statement was simply an articulation

of the CEI standard that is a component of this Commission's

ONA tramework. P Further, as the witness added, Bel1South

~ Se., Georgia ~rycall 0r4_r, at n.20, citinq the
post bearinq brief ot Cox Enterprises, Which quoted a small
portion ot BellSouth' s witness' s test:1Jiony: "ONA says when
we use those services ourselves, we are required to make
thea available."

S7

at 532:
~, ~, Georgia MemoryCall Proceeding Transcript

The strict requirement of ONA, if you're
familiar with our CEt plans and what
we' re asked to do, is that when we were
going to offer any enhanced service, we

econtinued••. )
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had already gone beyond the eEl obligation and had begun

making the new features available across its region well in

advance of any widespread Memorycall serVice deployment."

For this, BellSouth was inexplicably chastised "because of

what it may well signal with respect to [BellSouth'sJ

purported commi.tment to a proper Open Network Architecture

proqram."Sf Again, there is no basis for relying on this

third "finding" as an indicator of likely aCcess

discrimination by any DOC.

* * .. * .. .. *

S7 ( ••• continued)
had to make the services that our
enhanced services were going to use
[available] on the saae terms and
conditions to anybOdy else, Which we've
always done.

jl IsL. In fact, the witness had earlier testified to
the same effect:

As far as aNA goes, you know, we are
committed to deploying the aNA features
regardless of What this Commission does with
MemoryCall, so in some ways I see those as
separate issues. It is true that Memorycall
does bUy from the tariff certain ONA services
like SMDI, just as anyone else could. But we
have already filed and this Commission has
already approved a nWllber of aNA services,
such as call forward busy line, don't answer,
which y'all approved. on a statewide .basis in
December of 1989. So ONA is really just a
series of tariffS that provide new features
that people have indicated that they wanted.

IsL., at 461-62.

Georgia M'MaCall Order, at 33.
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In short, the Memorycall decision shoul~ be viewed for

what it is -- an anomalous orderM reflecting the Georgia

PSC's response, without the quidance of any previously

adopted or enunciated rules or requirements of its own, to

incumbent competitors' fears associated with BellSouth's

attempt to introduce an innovative voice messaqinq service

on a nonrequlated basis. BellSouth complied with all known

requirements for its service introduction and even went

beyond them. As shown above and in the record of the

Georgia proceeding, BellSouth did not engage in "access

discrimination" in its introduction of Memorycall service.

Any attempts to rely on that decision as evidence of

potential BOC abuses must be rejected.

~ As the Georgia Memqrycall Order reflects, a number
of other underlying issues also may have influenced bot:.h the
nature and substance of that decision. Por example,
BellSouth and the Georgia PSC had been enqaqecl in a long­
running disagreement over the pSc·s authority to compel
BellSouth to submit to it competitively sensitive
information, qiven the PSC·s adDdtted position that it was
not permitted to withhold any such submitted information
from pUblic disclosure under Georqia's open records laws.
That disagreement is evident in the Order's discussion of
BellSouth's submission of MeaoryCall's underlying costs and
cost structure. ~, L!L.., Georgia "ggryCall order, at: 41­
4Z. This issue has since been resolved in aellSouth's favor
in Georqia courts. Another underlyinq issue was a
disaqreeaent between Bellsouth and the PSC with respect to
the scope of the PSC·s legal authority to regulate
MemoryCall in the first instance, qiven the FCC's apparent
preemption in Cgmputer ItX or state regulation of enhanced
services when MemoryCall was first introduced, and the
sUbsequent disaqreement over the jurisdictional nature of
MemoryCall service followinq the california r decision. An
appropriate appreciation of influences such as these, while
nat necessarily dispositive of the matter, is useful for
placing the Georgia decision in its proper context and
reading between the lines of the purported "findings."
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providinq us with a staffing level that I believe
is now sufficient to achieve our mission. D

opponents' use of outdated information should not be

rewarded.

opponents similarly attempt to portray requlatory

proceSdinqs in various states as further evidence of failure

of the commission's safequards or, more qenerally,

indicators of rampant unscrupUlous behavior by 1:I1e BOCs. As

before, closer inspection reveals the distortion practiced

by these parties.

BellSouth has already addressed in aetail both the

errors and mischaracterization of the Geo~1a PSC's

"findings" of -acee..discrimination· in the Georgia

lIuprveall order. Jt As exPeCted, opponents continued. to

distort that decision, aawell a. the Ninth·s circuit

recoqnition o~ it. 1S Several went on to rehash, as well .s

D Ma, ·Stat_nt of Reed E. Hundt, Cbainaaft, Peeleral
COmmunications commission, on FY 1996 Budqet Estimates·
before the SuJ:M:cmmittee on coaaerca, Justice, and State, the
Judiciary and Related AeJencie., ea-ittee on Appropriations,
U.S. House or Representatives, Karch 22, 1995, a~ p. 18.

88l1South at 32-50.

JS .a...,.LS.a., ITAA at 18 (IiLike the GeQr9ia Public
service co.al••lon, t:he (Ninth ciicuitl rmmcs that BellSQuth
bad d1-=riminated aqainst COIIP8tlft4J enbanced service
providers •••• ", (.-phasis added). Of course, the court
-.de no such tind1nq, and c::oul.d have ..de no :lueb ~iDclinq,

becauae no such question was pre.ented to it. l'Urther
exeapliry1nCJ ITAA' s propensity to prGIIOtB misunderstandinq
or plain languaqe, ITAA similarly d1stoJ:1:S 1:118 ca~' s
ciecision by restating the court's dUcription of CEI "[i]n
ot:har words" that are totally at odds witb the court' 5 own
words:

(continued..• )
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misrepresent, other aspects of that decision, that even the

Ninth Circuit did not find worthy of reiteration.

In the most eqreqious case, Mel, in a statement as

unequivocal as it is untrue, asserts that the Georgia PSC

round that BellSouth was "usinCJ CPNI to identify p~rticular

cust.omers ofaxistinc; VMS c::c:rapetitors for ' tarqetec:l •

aarJtetinq efforts."» Mot surprisinqly, HCI provided. no

citat.ion to the Georqia PSC's Orcler to support its

assartion. '!'hat is because, as a thorouqh review of the

Order reveals, there is no suCh finding by the Georqia PSC.

15 ( ••• cont:.inuecl)

ttl other words, CBI ia de.igned ~ prevent access
dlacriJIinat.ion only when aft enbaDced AZ'Vica
provider wishes to provide the exact: S'M service
in the t,YAct aaM manner a. the SOC.

ITA&. at 17, n.28 (aphasis added). 1'b1s interpretation was
appended to ITAA' s quotation of a partion of the court:' s
decision which sbted:

While eEl and the nandi.cri.ination reportinq
requir~UI are d••iCJDecl to prevent DOC
discriaination aqa1nllt at:har enbanced service
providers where a. SOC i. providinq ita own
S~1ce, til... satequards do not enable enhanced
service providers to pick and cboo_ network
serviC:B elaents to desiqn and develop enhancecl
urvices.

rfAA a~ 17, quoting ~.lif9rniA lIl, 39 F.3d at 939. Of
c:oqrae, nothincJ 1n thia pas.aq. staus, nor has this
coais81oner ever proposed, that CEI is liDitecl~ to
tho.. circUlUltances s\lCJCJested by I'1'AA. .J.....JL., exact same
enhanced sarvic_ in the exact S_ lIIUUler. XTU' s attempts
to place such a spin on the Ninth circuit's decision must be
rejected.

• Me'! at 29.
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Misrepresentations to the Commission of this type should not

and need not be tolerated. n

ATSI similarly asserts incorrectly that the Georgia

PSC's conclusions in the MempryCall case reqarding

BellSouth's use of CPRI, which was in accordance with the

commission's rules, warrants revision of those rules. D

This artJUllent is nonsense for two reasons. First, as ATSI

be9rUc1cJinqly acknowledged, the Ninth Circuii: expressly

upbeld the commission's rules and its preeaptlon of

conflictinq state rule•• a Second, even before the NInth

Circuit's decision, the Georqia PSC, in a proceedinq that

post-datecl the IIDqrycal1 decision, expressed its acceptance

21 .IM.LJl&., .7 cPR section 1,24,' '!be SaJDe
a1l1Z'epreseRtatian already haa been perpet:rAtecl· on the Ninth
Circuit. s..':I Cc..ents, Appendix A, wbiell ia an excerpt
o~ the Reply Riel of Pet:it:ionera'lICI T81~icatiQns
c::oz:paration in c:aa. No. 92-70186, aDd llevspapar Association
o~ ~lca, in ca•• No. 92-70261, at 16 (S.~eaber 8, 1993),
Plqpl_ ot tn- state at california y. ree, No. 92-70083 and
consolidated ca.es (Ninth Circuit).

21 ATSI at: 5.
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